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The Juba Peace Talks, between the Government of Uganda and the Lord’s Resistance
Army/Movement, have been on-going since 2006.

Both sides have been working toward

agreement on five agenda points: cessation of hostilities; comprehensive solutions to conflict;
accountability and reconciliation; ceasefire; and demobilization, disarmament, reintegration, and
resettlement. This paper considers the composition of the agreements on accountability and
reconciliation, along with the role played by “traditional” mechanisms in Uganda. It then
assesses the implications of these agreements in the context of “justice”.

The History of Conflict in Northern Uganda
Since the time of Independence in 1962, Uganda has been wracked by conflict. Under both Idi
Amin and Milton Obote, many thousands of Ugandans were wounded and killed. It is estimated
that between 300,0003 and 500,0004 Ugandans were killed during the time of Idi Amin, from
1971 to 1979. Under the rule of Obote, between 1980-1985, approximately 300,0005 to 500,0006
were killed. The current President, Yoweri Museveni, seized power by means of military force
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in 1986. As with his predecessors, Museveni has faced considerable opposition from many of
the 56 different ethnic groups throughout the country. Between 1986 and 2008, Museveni faced
more than 27 armed insurgencies.7
One of the longest-lasting, and most devastating, is the conflict in northern Uganda.
“The conflict in Acholiland began soon after Uganda's last regime change in January 1986. It
was triggered [in part] by the NRM's methods for consolidating control over the northern parts of
the country.”8 Led by Joseph Kony, the Lord’s Resistance Army (LRA), has undertaken a brutal
regime of violence. Kony and his troops have perpetrated brutal abuses on the people of
northern Uganda. Abducted child soldiers themselves have been forced to commit the most
heinous of acts, often against their own families.9
The effect on Northern Uganda has been devastating. “Over the years [the conflict has]
spread across the entire northern region and parts of the east.”10 One perplexing aspect of this
conflict is that that part of the population which is now twenty-two years of age and younger has
never known anything but the conditions of war and insecurity. Between 30,000 and 45,000
children have been abducted by the LRA,11 which has resulted in the phenomenon of “night
7
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commuting” wherein up to 25,000 children living in these areas, at the height of insecurity,
walked for miles each night to sleep in the relative safety of centres guarded by the Ugandan
military, to avoid being abducted.12

In one community, 79% of people reported having

witnessed torture, 40% had witnessed killing, and 5% had been forced to physically harm
another.13
It is estimated that 1.8 million14 people have been internally displaced (IDP) within the
region and living in ostensibly protected camps for the internally displaced, a figure which
represents more than 80% of the region’s population. These camps are an “integral part of the
Ugandan government’s anti-insurgency policy. In some places, anyone who refused to move
from their rural homes was forcibly displaced.”15 Effectively, the people were “herded into
camps where they [were forced to] survive on relief aid.”16 Some have likened the camps to
concentration camps.17 Recent reports estimate that 1000 people die each week as a result of the
deplorable conditions within the camps;18 government officials have admitted that “basic
infrastructure and services in the IDP and refugee camps... are still inadequate and below
standard.”19 Resettlement, or “decongestion,” as it is called by the Government, began in 2006.20
“While roughly 230,000 people have left the camps, few have actually returned home. Most have
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been relegated to smaller resettlement camps where conditions are often as bad (or worse) than
the older, more established sites.”21
[Those] enforced ‘communities’ that have sprung up within the IDP camps may be
formalized, and the camps themselves will become permanent. If this happens, the
forcible dislocation of people from their traditional homes and gemeinschaft22
communities could further hamper the process of attaining freedom from war.
Furthermore, the situation of permanent displacement is likely to have a direct impact on
the economic sustainability of the region: as urban centres grow and the needs of a
population unable to grow its own food or provide for other basic requirements multiply,
the need for skilled workers is likely to increase. Meanwhile, the majority of those living
in the camps at present possess none of the knowledge required, and thus it is likely, at
least for this generation, that those living in IDP camps will be reliant on additional
assistance from others.23
Museveni “has urged the people of Lango and Teso to go back to their homes... [He] said
he would give resettlement kits like iron sheets, food for six months, oxen, and ox ploughs to the
people as they go home...”24 Yet the people of northern Uganda now living in camps, some of
whom have lived in the camps since 1986, most of whom have been there since 1996, may never
be able to return to their homes.25 “As people begin to venture back to their villages, conflicts
have already begun to erupt over land whose boundaries have been blurred by long
displacement, disfigured by war, and rendered uncertain by ambiguous laws... ‘Some people had
begun constructing homes in their villages, but this has stopped due to conflicting reports on the
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status of the peace process.’”26 Land is one of the issues around which further conflict is likely
to erupt.

The Juba Process
The Government of Uganda (GOU) and the Lord’s Resistance Army have met several times in a
series of failed peace talks including the Pece Stadium Accord (1988) the Addis Ababa Accord
(1990) a series of peace talks (1994)27 and another set negotiated by Betty Bigombe (2005). The
latest round of peace talks began in August, 2006, and have been held in Juba, South Sudan. The
talks have been brokered by the new Government of South Sudan (GOSS), which “has a clear
interest in ending the threat to regional security the northern Uganda conflict poses.”28 The
involvement of GOSS began in May, 2006, when the LRA approached South Sudanese Vice
President Riek Machar and asked him to approach the GOU about commencing peace talks.
The GOU and LRA were able to come to some agreement on five agenda items that
would need to be brokered at the talks: cessation of hostilities; comprehensive solutions to
conflict; accountability and reconciliation; ceasefire; and demobilization, disarmament,
reintegration, and resettlement. The first agreement produced by the talks was the “Agreement
on Cessation of Hostilities,” on 26 August 2006. A subsequent agreement was signed between
the two parties at Ri-Kwangba, and is called “The Ri-Kwangba Communique;” it extended the
first agreement until June, 2007, and established the date for the resumption of talks between the
two parties. The second agenda item was agreed upon in the “Agreement on Comprehensive
Solutions,” signed 2 May 2007. The third agenda item was made manifest in the “Agreement on
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Accountability and Reconciliation,” signed 29 June 2007. Subsequent to that agreement, the
parties signed the “Annexure to the Agreement on Accountability and Reconciliation” on 19
February 2008. The remaining two agenda items have not yet produced substantive agreements.
Although it is difficult to tell what exactly is happening within the LRA itself, since
2006, the LRA has come to call itself the LRA/M, signifying the presence of an active “political”
wing separated from the military arm of the group; the existence of the political wing dates to at
least June 1998.29 Many of those who have been involved with the LRM, and particularly those
involved in the negotiations in Juba, are
drawn mainly from politically active Ugandan refugees exiled in Africa and Europe...
who have lost touch with Uganda. Save for 2 members, the rest of the members of LRA
delegation fled from Uganda during M7’s war of vengeance and reign of terror in eastern
and northern Uganda. The common term used to describe them was and still is ‘the
Diaspora Ugandans’ which to a larger extent is meant to make them sound like ‘the
Diasporas are offspring of a generation that left Uganda before M7 grabbed power by the
gun.[‘]30
“Few of the 17-member LRA[/M] delegation that arrived in Juba... have combat
experience and many of them are based abroad.”31 There is some doubt as to whether the LRM
represent the LRA itself. “[I]t is debatable whether [the LRM] have the influence to negotiate on
behalf of the leadership in the bush.”32

“These delegates are not reliable or credible

representatives.33” “[They are accused of] putting forth all manner of issues, loading down the
agenda with things that the Lord’s Resistance Army as an entity never fought for, and does not
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represent the people of Northern Uganda on it.”34 Prior to the Juba talks, the LRA had never
been known to have any clear political agenda,35 yet “the LRA now appears to have an agenda...
[evidenced by] demands that northern residents be guaranteed 35 per cent of top government and
military positions, as well as government contracts in the expected reconstruction of the north.”36
In late 2006, a split occurred among the political wing of the LRM,37 and in July 2007, three
members of the LRM were fired from the negotiating team over supposed differences with the
LRA,38 leaving the direction the LRM will pursue up in the air. Kony and the other top
commanders have been largely absent from the talks, and many have speculated that they have
little to do with the talks at all.39 “Kony is a man who has always been less interested in the Juba
talks... The Obita’s and Matsanga’s [LRM negotiators] don’t fit into the jigsaw that Kony was
weaving.”40
The GOU has likewise been divided in its approach. It is common for Government
statements to indicate a certain decision, whilst individuals from within the Government espouse
opposite views and make contrary claims. Museveni has long been clear on his expectations for
ending the war; in 2005, for example, Museveni said “This is the last warning to those fools. We
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are preparing a last dose for Kony... We want peace everywhere.”41 His statements on the Juba
process have been similarly worded. Museveni’s cabinet ministers, though, are known for public
statements that wildly contradict the official party line. On the same day Museveni held made
his “last dose” statement, Minister of Internal Affairs Ruhukana Rugunda, who is also the chief
negotiator for the GOU in Juba, “was more conciliatory, saying that [the GOU] had come to
negotiate and conclude peace.”42 In the months since, Rugunda has continued to stress that the
GOU is committed to a peaceful resolution.43
As such, the talks have been anything but straightforward.

As I have outlined

elsewhere44 at several points, the talks have broken off. Various interlocutors, including officials
from the governments of Kenya, Congo, Mozambique, Tanzania, South Africa, Norway, the
European Union, Canada, and the United States, along with representatives of the United
Nations, have participated in the talks, and have attempted to keep things on track. The parties
have managed to agree upon the first three agenda points:

the cessation of hostilities;

comprehensive solutions to conflict; and accountability and reconciliation.
Each of the Agreements negotiated to this point clearly corresponds to those issues seen
to be of paramount importance at the time of negotiations pertaining to that issue.

The

“Agreement on the Cessation of Hostilities,” for example, makes no mention of accountability or
reconciliation, but speaks only of the physical needs of the LRA.

The “Agreement on

Comprehensive Solutions,” however, includes reconciliation in the preamble.

Indeed, the

language of each Agreement is very different:
41
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Technically, there are differences in form. In different agreements, the spelling of certain
words varies, which indicates the level of influence and technical assistance coming from outside
parties. The spellings of various words shift over the course of the sum total of the Agreements;
for example, “recognised” is spelled in some agreements with an “s” and in others with a “z”.
And the inclusion of bits of what might be considered superfluous information hint at the kinds
of concessions being pushed for by both sides. For example, Article 21.1 of the “Annexure to
the Agreement on Accountability and Reconciliation” lists the traditional Ankole practice of
okukaraba. This, despite the fact that Ankole is located in the extreme southwest of the country,
far removed from the conflict in northern Uganda. And in spite of the fact that Article 1 of the
“Agreement on Accountability and Reconciliaton” clearly spells out the parameters of “the
conflict” as being “between the Parties in Northern and North-eastern Uganda.” In fact, neither
of the lead negotiators from either side is from northern Uganda. David Matsanga, the LRA/M
negotiator is an ethnic Mugisu from the southeast. Ruhukana Rugunda is an ethnic Mukyiga
from the district which borders Rwanda in the southwest. The significance of having negotiators
from outside of the region in question, each of whom no doubt comes with an outsider’s
understanding of events,45 along with an ingrained set of prejudices against the north,46 cannot be
underestimated.
Practically, each of the Agreements speaks very differently about the whole basket of
issues that is on the negotiating table. The Agreements, taken as a whole, vary considerably
from the Government’s goals as laid out in the Peace, Recovery and Development Plan for
Northern Uganda (PRDP).

So, while Museveni states in the Foreword to the PRDP that

“Northern Uganda has consistently fallen behind the rest of the country within the realm of
45
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human development. For example, access to basic services such as water and sanitation, as well
as health facilities is poor by national standards,”47 there is no recognition of the role of the
conflict in northern Uganda that has been allowed to continue by the Government for more than
20 years, nor responsibility taken for the Government’s prior inaction. Taken individually, the
Agreements themselves cover a laundry list of wishes, both little and big. These range from
livestock and land, to prosecutions on violations of the Geneva Conventions.
The agreements which speak to the third agenda point, the “Agreement on Accountability
and Reconciliation,” and the “Annexure to the Agreement on Accountability and Reconciliation”
provide an overview of the future of “justice” for northern Uganda. Together, these two
documents outline, in some places only vaguely, just what the processes and structures that must
be implemented to bring about accountability and reconciliation will look like. They discuss a
number of complexities, including the presence and role of the International Criminal Court,
which became involved48 in the Ugandan case in 2003, and issued warrants against five senior
LRA officials in 200549—but not against the Government of Uganda, which has perpetrated
crimes of its own in the region and elsewhere, and sought solely to shield itself from prosecution
on these same matters.50

The documents also contain formulae for the establishment and

jurisdiction of judicial and non-judicial fora in which the crimes of the LRA and individuals
47
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throughout northern Uganda who have been involved in the conflict can and will be tried. These
include references to traditional practices. A greater examination of these two agreements
follows below.
The final agreement is meant to be signed by 28 March, 2008. At the time of writing, it
is unclear whether or not this deadline will be met. Or what the consequences of not signing
might be. “[T]here are real fears [for] the imminent collapse of the peace deal the rebels reached
with the Ugandan government...”51

Traditional Mechanisms
In the global North, justice has come to look reasonably homogeneous: systems of courts exist to
try, and to punish, the perpetrators of crimes that are defined in criminal codes. Yet, prior to the
introduction of this system of justice around the world, “justice” existed in every society.
Although different in form, substantively the mechanisms that were employed were similar in
societies around the world.

They carried out a number of functions, including mediation,

arbitration, adjudication, restitution, and punishment—the same retributive elements included in
the kinds of systems familiar in “modern” justice. As well, however, they often included
elements of restoration and reconciliation.52
In many parts of the world, these kinds of mechanisms are still used. In New Zealand,
Family Group Conferences, based on traditional Maori principles and community restoration,
have been available as an alternative to modern sentencing since 1989.53
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adjudicate according to customary law in the Highlands of Papua New Guinea.54 In parts of
Canada, aboriginal communities utilize traditional practices in conjunction with modern justice;
these practices include community healing circles, elders’ courts, and community courts.55

In

the United States, Navajo Tribal Courts56 adjudicate cases under Navajo common law.
These kinds of practices are common, too, throughout much of Africa.

Internally

displaced, war-affected people in Angola utilize a type of traditional psychological healing called
conselho, which is based on “the general encouragement given to people to abandon the thoughts
and memories of war and losses.”57 Holistic purification and cleansing rituals, attended by the
family and broader community, are carried out in welcoming ex-combatant child soldiers back
into the community in both Angola and Mozambique.58 In Western Kenya, traditional conflict
resolution mechanisms are used by the Pokot, Turkana, Samburu and Marakwet.59 Ceremonies
to “cool the heart[s]” of child ex-combatants upon their return to their home communities in
Sierra Leone are carried out by the broader community.60 Inkundla in South Africa comprises a
series of traditional small claims courts.61 And in Rwanda, gacaca courts, a form of traditional
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dispute resolution mediated by chiefs and tribal elders, are a re-vamped, formalized system, used
to deal with crimes of genocide.62
In Uganda, many of the 56 different ethnic groups also carry out such practices. Among
the Karamojong, the akiriket councils of elders adjudicate disputes according to traditional
custom63 which include cultural teaching and ritual cleansing ceremonies.64 The Acholi use a
complex system of ceremonies in adjudicating everything from petty theft to murder;65 in the
current context, two ceremonies have been adapted to welcome ex-combatant child soldiers
home after they have been decommissioned: mato oput (drinking the bitter herb), and nyouo tong
gweno (a welcome ceremony in which an egg is stepped on over an opobo twig).66 The Baganda
have used the traditional kitewuliza, a juridical process with a strong element of reconciliation, to
bring about justice.67 The Lugbara, in the northwest of the country, maintain a system of elder
mediation in family, clan and inter-clan conflict.68 And in 1985, an inter-tribal reconciliation
ceremony, gomo tong (the bending of spears) was held to signify that “from that time there
would be no war or fighting between Acholi and Madi, Kakwa, Lugbara or Alur of West Nile.”69
A similar ceremony, amelokwit, took place between the Iteso and the Karamojong in 2004.70
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The “Annexure to the Agreement on Accountability and Reconciliation” also lists those
mechanisms used by the Lango (kayo cuk), Teso (ailuc), and Madi (tonu ci koka).
These traditional practices were the de facto legal system of Uganda until Independence
in 1962, when they were disbanded in favour of a harmonized court system modeled on the
British system.71 They are now legally provided for under legislation including Article 129 of the
1995 Constitution, which provides for Local Council Courts72 to operate at the sub-county,
parish and village levels;73 and the Children Statute 1996, which grants these courts the authority
to mandate any number of things including reconciliation, compensation, restitution, and
apology.74
Today, those ethnic groups which were traditionally organized hierarchically, such as the
Baganda, are far less likely to utilize these mechanisms. Conversely, those ethnic societies that
were arranged horizontally, with a system of equal clans, like the Acholi, are more likely to
continue to utilize these mechanisms. It seems that the hierarchical stratification of societies
with entrenched kingdoms, whose social order was organized from top to bottom, were more
likely to coordinate whole formalized political systems, of which justice formed one part.
Certainly, this is the case in Buganda, where the kitawuliza courts, used mostly at the sub-subcounty level, were headed by the head of that particular political strata; he, in turn, reported to
muluka chiefs, and so on, up to the katikkiro, and ultimately, the kabakka, or king, who had the
power to reverse the decisions made.75 This pattern seems to repeat itself in Uganda today, in
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that those ethnic groups with highly stratified kingdoms, including Buganda, Toro, Ankole and
others, use such traditions infrequently.
These traditional mechanisms have a great deal to offer. Many people have reported to
me that “everyone respects these traditions,”76 and that reconciliation continues to be an
“essential and final part of peaceful settlement of conflict.”77 Indeed, the majority of these
traditional practices include reconciliation as a basic element. A common understanding of these
symbols, ceremonies, and institutions, and their meanings remains throughout Uganda—even in
those areas where such practices are no longer carried out.
Where they are used, traditional justice mechanisms have changed. Like institutions in
any society, these institutions have been altered over time, influenced by current social
practice.78 “Ideas about old models are often used to help shape new ones.”79 In neighbouring
Rwanda, the gacaca courts represent the embodiment of this idea.

Intrusions including

colonialism and the imposition of a central government, have altered the way in which justice is
administered. And the introduction of other religions, and in particular Christianity, appears to
have led many to reject traditional mechanisms—although a many see a strong level of
compatibility between their religious beliefs and Acholi traditional mechanisms.
The war itself has caused tremendous change, and has made it difficult to “teach the
children [the] Acholi culture;”80 some feel that the younger generation does not recognize or
understand such mechanisms any longer, a complaint that is not uncommon in many societies
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around the world. “The traditional values, cultural knowledge and social institutions of everyday
life are threatened.”81
Certain practices and beliefs are still widespread in some areas of Acholi but less
common in others. Moreover, some rituals might not have been performed for a long
time in a particular area because it has not been possible to put together all the necessary
components due to extreme poverty or war-time insecurity, but might still be applicable
and sought after by the community.82
And the social meanings of the ceremonies that are still practiced appear, in some cases, to be
shifting83 as people move farther away from their gemeinschaft communities.

Among the

Karamojong84 and also among the Acholi,85 cultural education through practice and social
education, is beginning to decline.86
It would be wrong to imagine that everything traditional has been changed or forgotten so
much that no traces of it are to be found. If anything, the changes are generally on the
surface, affecting the material side of life, and only beginning to reach the deeper levels
of the thinking pattern, language content, mental images, emotions, beliefs and response
in situations of need. Traditional concepts still form the essential background of many
African peoples, though obviously this differs from individual to individual and from
place to place. I believe... that the majority of our people with little or no formal
education still hold on to their traditional corpus of beliefs.87
Finnstrom and others also take this into account: “These practices, far from being dislocated in a
past that no longer exists, have always continued to be situated socially. They are called upon to
address present concerns. Of course, like any culturally informed practice, with time they shift
in meaning and appearance.”88 After the conflict has ended, however, it is “not clear whether the
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post-colonial state [will] return to a pre-colonial experience”89 or whether such institutions will
continue to adapt to new experiences and conditions. Whatever the case, Ugandans will attempt
to “re-member... to put parts back where they matter, to bring about a wholeness.”90

How the Juba Agreement Conceptualizes Accountability and Reconciliation
The “Agreement on Accountability and Reconciliation” and the subsequent “Annexure to the
Agreement on Accountability and Reconciliation”91 are reasonably broad in their commitments
to justice. For example, none of the references to traditional justice in any way define (nor,
contrarily, do they limit) the form that such mechanisms might take, how they would be
implemented, or who would have ultimate jurisdiction over them. At the same time, however,
they are also specific with regard to the kinds of institutions that are to be established to bring
about this kind of justice. The following section attempts to break these down into component
parts for a more detailed analysis.
The “Principal Agreement” and the “Annexure” lay out Governmental responsibility for
bringing various aspects of the system of accountability and reconciliation to fruition. The
“Annexure” commits the Government to “expeditiously prepare and develop the necessary
legislation and modalities for implementing” all that the two “Accountability Agreements”
contain.92 Indeed, the Government is now obligated to make arrangements for all activities
related to justice.

These include the enactment of required legislation to provide for the
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institutions to be created,93 the adaptation of the existing legal framework to incorporate the
terms of the agreements,94 the designation of an investigations unit,95 the provision of fair,
speedy, and public hearings,96 and the amendment of the Uganda Human Rights Commission or
the Amnesty Act.97

On top of these, the Government has guaranteed that it will make

arrangements for reparations,98 and determine the appropriate roles of traditional mechanisms99
and “promote” them.100

The Creation of New Institutions
There are a number of mechanisms provided for by the “Accountability Agreements,” all of
which the Government must now establish in order to carry out the commitments therein. The
“Principal Agreement” stipulates that “[i]nsofar as practicable, accountability and reconciliation
processes shall be promoted through existing national institutions and mechanisms, with
necessary modifications”101 and that the parties consider the Uganda Human Rights Commission
and the Uganda Amnesty Commission “capable of implementing relative aspects of the
[Principal] Agreement.”102

It is equally clear, however, that the Government will have to

establish additional institutions.
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First, the Government is expected to inquire, by means of new legislation that is to be
introduced that will look into the events of the past,103 considering the history of the conflict, and
how it played out, through public and private hearings. The “Principal Agreement” emphasizes
“that a comprehensive, independent and impartial analysis of the history and manifestations of
the conflict, especially the human rights violations and crimes committed during the conflict, is
an essential ingredient for attaining reconciliation at all levels.”104 This body will presumably
take the form of a Commission of Inquiry, as has been the case many times over in that
country.105 It is not clear whether this body will be the same “truth-seeking and truth-telling
mechanism [that] shall be promoted” by the Government,106 or whether that will be a different
body to be established.
Second, the Government has agreed to establish a multi-disciplinary unit specifically to
carry out investigations.107 This is quite unlike earlier Commissions of Inquiry, in which the
Criminal Investigations Division (CID) has been called upon to investigate past human rights
abuses. But perhaps the Government has learned from its earlier mistakes; in the case of the
Commission of Inquiry into Violations of Human Rights, the CID failed to investigate nearly
everything that was sent its way.108 It is the case that the Directorate of Public Prosecutions
(DPP) will oversee both investigations and prosecutions.109
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Third, the Government has committed to establish reparations arrangements.110 This is in
keeping with a directive issued by the Secretary-General of the United Nations, which advises
that “Victims also benefit from well-conceived reparations programmes, which themselves help
ensure that justice focuses not only on perpetrators, but also on those who have suffered at their
hands.”111 As outlined above, however, the complexity of the situation in northern Uganda may
well make this impossible. Particularly with regard to land tenure and other issues related to
displacement, just how to compensate the victims of the long-running civil conflict will be
difficult to determine. And, since the Government of Uganda has allocated only 3.67% of the
total budget toward “facilitation” of the peace agreement as well as peacebuilding and
reconciliation (including the pay-out of amnesty packages), it is hard to see from where the
funding will materialize.112
Fourth, the Government will “examine the practices of traditional justice mechanisms in
affected areas, with a view to identifying the most appropriate roles for such mechanisms...”113
Presumably, this will require the creation and/or implementation of a body to oversee the
selection of mechanisms, and to regulate them once chosen.

Certainly, the “Principal

Agreement” recognizes that the legal framework must be substantially altered to incorporate
these mechanisms.114 The fact that the Local Council Courts Act already allows for the use of
some of these practices bodes well for the continued use of traditional mechanisms. Yet it seems
likely that the Government could do one of two things that would seriously jeopardize the use of
traditional mechanisms in this regard: It could simply choose not to sanction any or all of the
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existing mechanisms. Or, it could formalize the existing mechanisms and force changes to the
ways in which they operate.115
Fifth, the Government guaranteed in the “Annexure” that it will establish a special
division of the existing High Court to try “individuals who are alleged to have committed serious
crimes during the conflict.”116 This will strengthen Uganda’s claim that its institutions are
capable of dealing with the types of crimes specified in the Rome Statue. Other countries have
passed similar legislation before proceeding with trials of major war criminals; Canada, for
example, passed the Crimes Against Humanity and War Crimes Act, to formalize its obligations
to the International Criminal Court in 2000.

Accountability Framework
The “Accountability Agreements” specify two modes of accountability: criminal and civil
justice, and traditional justice. The “Principal Agreement” recognizes the complexity that this
duality will create, and “acknowledge... the need for an overarching justice framework that will
provide for the exercise of formal criminal jurisdiction, and for the adoption and recognition of
complementary alternative justice mechanisms.”117 It further concedes that “modifications may
be required within the national legal system to ensure a more effective and integrated justice and
accountability response.”118 In parts of the “Accountability Agreements,” these are referred to as
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“formal and non-formal” measures119—terms that are, at the very least, problematic, if not
incorrect.120
The criminal and civil justice framework corresponds closely with the legal system
already in place in the country.

Investigations and prosecutions, focusing on Geneva

Conventions violations,121 will be overseen by the Directorate of Public Prosecutions.122 Those
charged with crimes will appear before a judge, and be tried and sentenced.123 “Formal criminal
and civil justice measures shall be applied to any individual who is alleged to have committed
serious crimes or human rights violations in the course of the conflict”124—yet the agreement
lacks “explicit provisions on other important matters like measures to ensure respect for
international fair trial standards and adequate penalties.”125 “Formal courts provided for under
the Constitution shall exercise jurisdiction over individuals who are alleged to bear particular
responsibility for the most serious crimes, especially crimes amounting to international crimes,
during the course of the conflict. Formal courts and tribunals established by law shall adjudicate
allegations of gross human rights violations arising from the conflict.”126 That is, those “big
fish” who have committed the worst crimes will be tried in a court of law—or, rather, in the
119

Ibid., Art.2.1.
The formal/informal dichotomy is carelessly and erroneously used, here and elsewhere. Mechanisms that may
seem at first to be informal are often formal because they are adopted by the state apparatus, have de facto authority,
are used formally, have codified procedures, or are considered informal solely because of a cultural bias toward a
different kind of mechanism. See Joanna R. Quinn, “Comparing Formal and Informal Mechanisms of
Acknowledgement in Uganda: Truth commissions and traditional practices,” a paper presented at International
Studies Association Annual Meeting, San Diego, CA: March 22, 2006, 5-10.
121
Government of Uganda and Lord’s Resistance Army/Movement, “Annexure,” 14.0. The specification might
better have referred to the Rome Statute, but this was likely left out since the LRA is determined to avoid ICC
prosecution, and the GOU is desperate to reach a deal.
122
Ibid., Art.12.0-13.0.
123
The PRDP outlines the shortage of qualified Chief Magistrates and Grade I Magistrates, as well as inadequate,
and/or non-existent courts in northern Uganda. Presumably, unless these needs are addressed, magistrates from
other areas of the country will have to be used. This poses serious problems for the fairness of such trials, including
judges from elsewhere who misunderstand the context of war, as well as potential biases. See Government of
Uganda, PRDP, 45.
124
Government of Uganda and Lord’s Resistance Army/Movement, “Principal Agreement,” Art.4.1.
125
“Uganda: New Accord Provides for War Crimes Trials.” Human Rights Watch, 19 February 2008; [article online]; available from http://hrw.org/english/docs/2008/02/19/uganda 18094_txt.htm; accessed 22 March 2008.
126
Government of Uganda and Lord’s Resistance Army/Movement, “Principal Agreement,”Art.6.1-6.2.
120

22

newly-created special division of the High Court, as outlined above. Elsewhere, these have been
presented as “special war crimes courts [set up locally] for serious crimes.”127
The “Accountability Agreements” further specify the use of “customary processes of
accountability,”128 although with “necessary modifications.”129 “The choice of forum for the
adjudication of any particular case shall depend, amongst other considerations, on the nature and
gravity of the offending conduct and the role of the alleged perpetrator in that conduct.”130 This
implies that the “small fry” perpetrators will not be tried in a court of law. Rather, they will be
held accountable through “traditional justice processes, alternative sentences, reparations, and
any other formal institutions or mechanisms.”131
These two processes are intrinsically linked. It is certainly not the first case in which
greater and lesser crimes have been adjudicated differently; in Sierra Leone, for example, the
Special Court for Sierra Leone operated in tandem with the Truth and Reconciliation
Commission, and the complexity of their relationship was, in the end, dealt with satisfactorily, at
least by most standards. And so allowances have been made to ensure that the two systems in
the Ugandan case can, similarly, work compatibly. For example, the High Court has been
authorized to recognize “traditional and community justice processes.”132 The specification of
alternative sentencing133 is also, presumably, a nod to traditional practices within the criminal
justice framework.

And provisions have been put in place to prevent people from being

127

Isaac Vuni, “Ugandan rebels quit peace talks demanding ministerial posts,” Sudan Tribune, 21 February 2008;
[article on-line]; available from www.sudantribune.com/spip.php?page=imprimable&id_article=26073; accessed 18
March 2008.
128
Government of Uganda and Lord’s Resistance Army/Movement, “Principal Agreement,” Preamble.
129
Ibid., Art.3.1.
130
Government of Uganda and Lord’s Resistance Army/Movement, “Principal Agreement,” Art.4.3.
131
Ibid., Art.5.3.
132
Government of Uganda and Lord’s Resistance Army/Movement, “Annexure,” Art.9.0.e.
133
Government of Uganda and Lord’s Resistance Army/Movement, “Principal Agreement,” Art.6.3-4.

23

“compelled to undergo any traditional ritual”134 and to protect perpetrators from double
jeopardy.135

Implications
In many ways, the Government needs the “Agreement on Accountability and Reconciliation”
and the “Annexure to the Agreement on Accountability and Reconciliation” to accomplish two
things simultaneously: First, the Government needs to get the fighting in northern Uganda
stopped. Until 2005, there seemed to be no real pressure in this regard. The fighting had been
going on for twenty years, at various points with greater or lesser intensity.

And the

Government’s only real responses had been the application of greater or lesser force, such as was
the case with the military’s launch of Operation Iron Fist in 2003, which inflamed an already
fiery situation.
The international community, though, has been invaluable in this regard, and has begun
to apply pressure on Museveni. Several international aid agency officials have stated to me that
Museveni is no longer seen as the darling of the international community, and that aid
considerations are changing as a result. In 2005, for example, the British government cut its
assistance to Uganda, citing Museveni’s undemocratic governance as its rationale.136 In early
2006, a “Group of Seven Plus One” states banded together to support the idea of “peace” both
morally and financially.137 The United Nations, too, has increased its involvement in the region.

134

Government of Uganda and Lord’s Resistance Army/Movement, “Annexure,” Art.22.0.
Government of Uganda and Lord’s Resistance Army/Movement, “Principal Agreement,” Art.3.10.
136
“U.K. aid cut pressures Uganda,” BBC News [article on-line]; available from
http://newsvote.bbc.co.uk/mpapps/pagetools/print/news.bbc.co.uk/1/hi/world/africa/449838; accessed 1 May 2005.
137
The Group of Seven Plus One is composed of Belgium, Germany, Ireland, the Netherlands, Norway, Sweden and
the United Kingdom and Canada. The Government of Canada pledged $1.5 million to the process in December,
2006, and an additional $2.5 million in February, 2007. Government of Canada, “Canada calls on Ugandan parties
to maintain commitment to Juba peace talks and announces $2.5 million toward peace efforts,” available from
135

24

The Security Council formally expressed its support for “bringing to justice LRA leaders
responsible for war crimes” and called on the Ugandan government “to ‘commit themselves
fully’ to a long-term and peaceful solution to the conflict” in November, 2006.138 The United
Nations High Commission for Human Rights, and the Office for the Coordination of
Humanitarian Affairs (OCHA), too, have exercised considerable influence in the region. The
United States has become involved, though somewhat haphazardly.139 For example, although
the United States has openly supported the prosecution of the LRA, although not necessarily
through the ICC, it has also chosen to support Museveni’s offer of amnesty.140
Second, the Government’s commitments to the International Criminal Court leave the
Government in an especially difficult position. Articles 17.2 and 17.3 of the Rome Statute are
clear that the ICC can and will intervene in cases where state institutions are either unwilling or
unable to proceed with prosecutions. In acknowledgement of that fact, as detailed above,
Museveni referred the situation in northern Uganda to the ICC in December 2003. At that time,
Museveni formally requested that the International Criminal Court investigate the actions of the
Lord’s Resistance Army in northern Uganda, an act made public by the Prosecutor in January
2004. The Chief Prosecutor of the ICC determined that there was a reasonable basis to open an
investigation, and did so in July of 2004. Warrants were issued in October 2005. In that same
month, the Chief Prosecutor issued warrants for the arrest of Joseph Kony and four other senior
members of the LRA.141 Clearly, Museveni is bound by this obligation to the International
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Criminal Court, not only by Uganda’s ratification of the Rome Statute, but also by the signing of
the referral.
Yet the Government negotiating team has gone some distance toward attempting to
disengage from the ICC process. The Government has argued that it could “sign a deal, undergo
national tribunals for crimes, and then approach the international criminal court’s judges” to have
the referral revoked.142 Museveni claimed in 2004 that the GOU would withdraw its referral if
the LRA agreed to the use of traditional forms of justice and reconciliation like mato oput.143
Museveni has, on a number of occasions, promised “a full and guaranteed amnesty”144 “if the
rebel leader ‘responds positively to the talks... and abandons terrorism,’ despite the ICC
indictments.”145 The promised amnesty amounts to a blanket amnesty for the LRA.146 “We have
already committed ourselves and in Africa we keep our word... a statement from Museveni’s
press secretary... said.”147 Nonetheless, Museveni and the GOU have waffled on this principle a
number of times. In April 2006, the GOU passed the Amnesty Amendment Bill (2003) to enable
the Minister of Internal Affairs, with Parliamentary approval, to prevent specific people from
being granted amnesty. The Bill reportedly “excludes Lord’s Resistance Army (LRA) chief
Joseph Kony and his top commanders from being eligible for amnesty under the Act.”148 The
President has also continued to threaten the LRA with prosecution, saying that the indictments
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would not be rescinded until a peace deal is reached.149 The “Principal Agreement” and the
“Annexure” both reflect this scattered position.
The LRA/M, too, badly needs the two sides to come to some agreement which is
favourable to its position. First, the LRA has exhausted the majority of its other options. When
Kony approached Riek Machar and the GOSS in May, 2006, his troops were reportedly starving.
At that time, Machar gave the LRA $20,000 USD in cash.150 The LRA has since asked for $2
million to house and feed those members of the LRA who have gathered at Ri-Kwangba.151 And
reports have surfaced that suggest that the LRA “appears to be disintegrating... Support is
dwindling from within Kony’s own camp... pointing out that Kony undermined his standing by
ordering last year’s execution of his deputy commander, Vincent Otti.”152 The other factor that
has squeezed Kony and the LRA considerably is the new-found resistance to the LRA presence
in neighbouring countries, including Democratic Republic of Congo, Sudan, Central African
Republic, and Chad, where he has fought or may soon be planning to fight.153 Kony has
nowhere left to hide. Many deem that “a final peace agreement will be signed due to the
insistence from neighbouring countries, such as south Sudan [sic]... Countries like the
Democratic Republic of Congo and southern [sic] Sudan, where the LRA has... reportedly killed
people, are going to work together to ensure that the LRA signs the agreement, to rid them from
their countries.”154
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The second reason that the LRA may be forced to sign an agreement is that Kony and the
other remaining LRA deputies do not want to face the ICC. They have long demanded that the
ICC drop the arrest warrants before any deal can be signed.155 Indeed, the ICC warrants are
“widely credited with helping to move the parties to the negotiating table.”156 The Government’s
position has been, and continues to be, that “the LRA’s only hope of avoiding the ICC warrants
[is] to sign a deal, undergo national tribunals for crimes, and then approach the international
court’s judges.”157 And LRM negotiators have walked out of the Juba talks over the inclusion of
ICC indictments in the various agreements.158
The question, though remains:

Just why did the LRM accede to the inclusion of

prosecutions as part of the negotiated “Accountability Agreements,” detailed above? The answer
remains unclear. To be sure, the reported disconnect between the LRA and its political wing
may be surfacing. Kony’s actions are anything but clear: “Kony turned down [UN-appointed
negotiator] Chissano’s offer to give him and his wives and children a safe haven for his own
reasons which nobody knows.”159 As with any negotiated political agreement, it is the case that
both the Government and the LRA/M have been forced to acquiesce on some points, at least a
bit. This agreement, however, seems too good to be true, and may well be the point on which the
whole of the peace agreement falls apart.
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The third party in all of this, of course, is the International Criminal Court. Indeed, it is
the elephant in the proverbial room. For the International Criminal Court has its own agenda.160
“The arrest warrants remain valid and enforceable, and the expectation from the court is that the
government of Uganda should enforce them. The matter came to the court through a legal
process, and it can only go out of the court through a legal process.”161 The Court, of course, has
a reputation to uphold. Uganda was the first situation referred to the Court, and it would be
embarrassing for the Court to stumble on its first case.

At the very least, proponents of

international criminal justice argue that the Court has both a duty to prosecute, and an obligation
to demonstrate to the world that the perpetrators of horrific crimes will be held accountable.162
There is considerable confusion about the ICC on both sides of the negotiating table.
Uganda’s Minister of Defence has stated that the provisions of the “Accountability Agreements”
are sufficient, and that the ICC is no longer necessary.163 International negotiators, too, have
asked that the warrants be withdrawn.164 The ICC’s senior legal advisor reported that “the
delegation harboured several misconceptions about the way the court operates, and that the
meeting was an opportunity to explain the ICC’s structure, the requirements governing the
representation of suspects, and the procedure for filing motions with judges” after a meeting in
March 2008 with a delegation of the LRM.165
Another element in the process is the dichotomy between the “big fish” and the “small
fry.” Although the “Accountability Agreements” specify that those who are charged with the
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most heinous crimes will be tried in criminal courts, while those who have committed lesser
crimes may be held accountable through traditional mechanisms, just how this will be sorted out
remains a mystery. “The precise division between crimes that will be handled by the war crimes
court and by traditional justice is not explicitly spelled out in the accord.”166 The Government’s
position on this is not clear, yet Rugunda has said openly:
At no point can the Government of Uganda ever condone impunity, but by adopting the
traditional system, we can deal with many issues in a traditional way. We want to enjoy
peace, freedom, and security together. The Government means business, not trickery; we
do not contemplate this Charles Taylor [SCSL] business. We believe this is the best
option for our country.167
The inclusion of the word “but,” following his statement that the Government cannot condone
impunity, speaks volumes. It appears that the Government may be willing to look the other way
on issues of accountability. However, it is simply not acceptable for those who have committed
gross violations of human rights, let alone war crimes, crimes against humanity, or genocide, to
be held to a lesser standard.
One last concern relates to the inclusion of traditional justice in the “Accountability
Agreements.” For, while it is important for solutions to be both understood and embraced by the
grass-roots populations, the idea of delivering “alternatives” to justice,168 rather than carrying out
the rule of law is, simply, wrong. Specifically because the “Accountability Agreements” clearly
exclude the prosecution of children,169 there is no reason for sentences for the perpetrators of
crimes to be dealt lesser sentences, or none at all.
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Traditional mechanisms have always been involved in the business of retributive justice.
Yet they are portrayed simply as mechanisms of “reconciliation” in the “Accountability
Agreements.” Both the Government and the LRA/M appear to conflate reconciliation with
traditional mechanisms, and imply that there could, therefore, be no other purpose for these
mechanisms than to promote reconciliation. This position that is incorrect, and has no basis in
the history of traditional practices in northern Uganda and around the world.

Indeed,

reconciliation may be evinced by use of a variety of other mechanisms and procedures.
The implications of the process for accountability and reconciliation that is meant to
come from the Juba talks, as outlined above, are serious. The errors and omissions in the
“Accountability Agreements” jeopardize the peace process in its entirety. They also place
enormous pressure on northern Uganda as it seeks to rebuild after conflict.

Conclusions
There is no question that justice needs to be done. Those who have perpetrated abuses and
violence in northern Uganda must stand before their communities and be dealt with. But justice
must also be seen to be done.

And that may be an entirely different matter.

For the

constituencies that must be appeased by the systems of justice that will be implemented pursuant
to the “Agreement on Accountability and Reconciliation” and the subsequent “Annexure to the
Agreement on Accountability and Reconciliation” are many.
The Government is certainly obligated to discharge its responsibilities, and to look after
the citizens of Uganda, which certainly should take place through national mechanisms, if at all
possible. The difficulty lies, in part, in the divisions that exist within the population of Uganda:
Those in the south of the country have identified Kony and his deputies as criminals in need of
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prosecution at the highest levels, and do not seem to differentiate between those “big fish” at the
upper echelons of the LRA and those “small fry” who have served as the footsoldiers of the
rebellion. Many living in the north have likewise decided on a path of retributive justice for
Kony and friends, but have difficulty assigning blame to those who were abducted and otherwise
conscripted into the LRA’s ranks. These see some value in the reconciliation that can come from
the use of traditional practices. Contrary to Article 2.4 of the “Principal Agreement,” there is no
“national consensus” in Uganda as to what should be done.170
At the same time, the Government has committed to the processes of the International
Criminal Court, the body that has agreed to step in because Uganda was unwilling and unable to
provide the mechanisms necessary to ensuring that justice is done. As such, they have neither
the capacity nor the ability to simply “call off” the ICC at will. The power to revoke the ICC
investigations rests with the Pre-Trial Chamber of the Court, not with the Prosecutor, and
certainly not with the President of Uganda. And the international body must be seen to be doing
justice as well, if it is to have any hope of being taken seriously in the years to come.
The “Accountability Agreements,” therefore, must be implemented in such a way as to
take the wishes of each of these different constituencies into consideration. And not simply to
reduce the commitments contained therein to the lowest common denominator.
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