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Transitional justice has typically relied on a handful of mechanisms, including trials, truth
commissions, and reparations programmes, in seeking justice after conflict. In many societies,
however, these mechanisms have less salience and value than do traditional practices of justice.
Often, this occurs in large part because these transitional justice mechanisms have been imported
and the community has simply failed to engage with them. Customary law, on the contrary, is
community-based and well-known to the people who use it. And so, while the conventional
transitional justice literature has relied on and recommended the use of mechanisms and
approaches including trials, tribunals, and reparations schemes, this paper explores the use of an
alternative mechanism: customary practices of justice and acknowledgement. The idea is that
practices of customary law might reasonably be used in transitional societies, in place of other,
“foreign” practices like truth commissions and trials in bringing about the same objectives
sought by the mechanisms more often used.
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This paper considers traditional practices of justice in transitional and pre-transitional
societies as a means of bringing about the “transition” sought by scholars and practitioners of
transitional justice. But the scholarly literature has focused on those practices that are used
within particular ethno-cultural groups, such as mato oput in Northern Uganda. This paper seeks
to widen that debate, considering the possibility for synthetic, artificial and neo-traditional
practices of justice and acknowledgement to be utilized in ameliorating conflict and improving
relations between two or more different ethno-cultural groups.

Methodology
As part of a larger, on-going study, I have been engaged since 2004 in an examination and
analysis of the use of traditional practices of acknowledgement in Uganda, and since 2010 in
Fiji.

I am specifically interested in the role that these processes play in a society’s

acknowledgement of past crimes and abuses. And how they are able to succeed where other
“Western” approaches, like the truth commission, have failed.3
This paper is based on a number of “waves” of research that have been collected around
traditional practices of justice in Uganda, and one in Fiji Islands. Each is a qualitative survey of
the manner in which customary practices could be and are being used, and focuses on a different
aspect of these instruments, and particularly on the opinions of various stakeholder groups in
their use. The data that supports the arguments made in this paper has been collected in Uganda
in more than 270 interviews conducted since 2004 with members of stakeholder groups,
including conflict-affected women, government officials, traditional cultural institutions, urban
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educated youth, and religious leaders.

In Fiji, in 2010, in the beginnings of a broader,

comparative study, 26 interviews were conducted.

Customary Practices of Acknowledgement and Justice
As I have written elsewhere, traditionally, cultures and societies around the world had highly
complex, highly developed systems for dealing with conflict and conflict resolution—and for
dealing with the social deficits brought about by conflict. In traditional times, these systems
carried out a number of functions, including mediation, arbitration, adjudication, restitution, and
punishment—the same retributive elements included in the kinds of systems familiar in
“modern” justice. They often also included elements of restoration and reconciliation.4 And
these elements typically functioned in tandem.
Uganda
In many parts of the world, these practices were shoved aside to make way for modern, Western
ideas and practices. Colonial rulers disparaged such traditional customs, and allowed only
“natives” within the colonies to utilize them, setting up separate mechanisms for use by “nonnatives,” effectively creating a dual system.5 In Uganda, traditional practices were officially
prohibited in 1962, at the time of Independence, in favour of a harmonized court system modeled
on the British system.6 The 1967 Constitution, promulgated by Obote, outlawed the many
Kingdoms and traditional cultural institutions across the country. Yet the kingdoms and other
traditional cultural institutions remain, and traditional practices have continued to be used in
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different parts of the country.7 Traditional cultural institutions themselves have special status
under Article 246 of the Constitution.8 Traditional practices are now legally provided for under
legislation including Article 129 of the 1995 Constitution, which provides for Local Council
Courts9 to operate at the sub-county, parish and village levels;10 and the Children Statute 1996,
which grants these courts the authority to mandate any number of things including reconciliation,
compensation, restitution, and apology.11 The Government of Uganda has subsequently included
these practices in the 2008 Agreement on Accountability and Reconciliation and the subsequent
Annexure, which emerged out of the Juba Peace Talks.12 Although these mechanisms broadly fit
within very different approaches to justice, whether retributive or restorative, and fulfill different
roles within their respective societies, from cleansing and welcoming estranged persons back
home to prosecution and punishment, what they have in common is that they draw upon
traditional customs and ideas in the administration of justice in modern times.
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These institutions are still widely used throughout the country by many of the 56 different
ethnic groups.13 Among the Karamojong, the akiriket councils of elders adjudicate disputes
according to traditional custom14 which include cultural teaching and ritual cleansing
ceremonies.15 The Acholi use a complex system of ceremonies in adjudicating everything from
petty theft to murder;16 in the current context, at least two ceremonies have been adapted to
welcome ex-combatant child soldiers home after they have been decommissioned: mato oput
(drinking the bitter herb), and nyouo tong gweno (a welcome ceremony in which an egg is
stepped on over an opobo twig).17 These ceremonies are similar to those used by the Langi,
called kayo cuk, the Iteso, called ailuc, and the Madi, called tonu ci koka.18 The Lugbara, in the
northwest of the country, maintain a system of elder mediation in family, clan and inter-clan
conflict.19
In some areas, however, these practices are no longer used regularly. I have found that
traditional practices are, in fact, used far less widely in the “greater south” and among Ugandans
of Bantu origin.
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But people from nearly every one of the 56 ethnic groups in Uganda have reported to me that
“everyone respects these traditions,”20 and that reconciliation continues to be an “essential and
final part of peaceful settlement of conflict.”21 A common understanding of these symbols,
ceremonies, and institutions, and their meanings remains throughout Uganda—even in those
areas where such practices are no longer carried out.
Fiji Islands
In Fiji, these customs and traditions were enshrined in the Fiji Regulations (1876).22 In 1967, the
traditional Fijian court system and various related regulations were abolished.23 “At least by
1970 and the enactment of the new constitution, the traditional courts went out of use. They have
not been reinstituted and Magistrates now visit the more distant villages on circuit to adjudicate
on criminal and civil matters.”24 “There is a join between the traditional system and the Western
system, but not for serious cases like murder, rape, robbery with violence, and that kind of thing.
There, we simply must apply legal principles, which are important in the community.”25 And yet
these practices were legally protected and even encouraged to a large extent until 1997.
Colloquially, there is strong evidence to indicate that these practices have continued to
exist beyond their official abolition. “There is officially no such thing as customary law in Fiji,
but it’s really a matter of definition.

Most of our customs have been codified, and it is

sometimes difficult to distinguish, now, what is customary law.”26 As in many other parts of the
world, different customary practices existed to resolve conflict and to reconcile the population,
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which are called, collectively, i soro.27 The matanigasau is a ceremony which aims to restore
peace and harmony to the heart of the extended family group, when one party goes to ask
forgiveness. Other ceremonies of pardon also exist, such as the bulu bulu, in cases of injury,28 to
“bury the bad thing that has happened.”29 Another, veisorosorvi, “brings both parties together to
sit, discuss, and agree together, after which a tabua [whale’s tooth] is always presented to seal
what has been agreed upon. Once the tabua is presented, that’s the end of it. Sometimes the
tabua can be a curse, because you must follow what you’ve agreed to by accepting it.”30 All of
these are traditional forgiveness and reconciliation, and may be used instead of the Western court
system or in conjunction with it.”31 “Even until today, if there are some problems, people will
use the village system, a committee set up to resolve their problems. In rural areas, everybody
talks together in a traditional way, on mats, under a tree, and so on.”32
Within the community of Fijians of Indian descent, similar customary practices of law
existed, and were used to govern—here, too, borne out of necessity, as the European laws
extended only to the European community, and the Fijian Regulations extended only to the
Indigenous Fijian community. It is, however, the case that these practices do not now exist.
They were called panchayats, and were based on the panchayats in rural India, where “the
jurisdiction of the panchayat is wide: everything having to do with the caste or its members...
They handle[d] cases as serious as death by poisoning or causing severe injury, but most cases
27
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[were] less dramatic: arguments about marriage arrangements, insults, fighting with weapons, or
infringement of someone’s hereditary territory predominate.”33 Fijian panchayats were ad hoc34
councils of “men of generally acknowledged reputation... with the power to demand any penalty
[they thought] fit (an apology, a fine) or to dismiss the case. But council leaders [had] no power
to enforce their decision. This is left to the weight of public opinion.”35 “All the panchayats
recorded were ad hoc bodies, called to hear a specific dispute, rather than permanent entities
organized on a territorial or cultural basis.”36 They heard evidence presented by both sides,
conferred, and handed down their decisions.37
What is perhaps of greatest interests for present purposes is that the task faced by the
panchayat is one of finding facts, in the sense of creating a definitive public account of
what happened in the incident in question. This point needs stressing: the panchayat is
held precisely because there is as yet no commonly accepted knowledge of an important
event. While many members of the community may already have some knowledge of
the incident, such knowledge is unauthorized and can not be used in public discourse...
The purpose of the panchayat is to create what Brenneis calls a “public record” of the
dispute: “a single and non-contradictory account of crucial events” which can be used to
guide future behaviour... The outcome of a successful panchayat is that the disputants
shake hands and resume some semblance of normal social relations.38
Anyone could bypass the Association and, therefore, the panchayat, by going to court.39
Even after Independence in 1970, all of these practices, both within the Indigenous Fijian
community and within the community of Fijians of Indian descent, continued to be legally
sanctioned.40 As far back as 1984, reinvigorating the Fijian court system had the blessing of the
Great Council of Chiefs. And in 1994, backed by those same chiefs, the Ministry of Fijian
33

Robert M. Hayden, “Turn-Taking, Overlap, and the Task at Hand: Ordering Speaking Turns in Legal Settings,”
American Ethnologist 14.2 (May 1987): 256.
34
Adrian C. Mayer, “Associations in Fiji Indian Rural Society,” American Anthropologist 58.1 (Feb. 1956): 104.
35
Adrian C. Mayer, “Factions in Indian and Overseas Indian Societies, Part 4: Factions in Fiji Indian Rural
Settlements,” The British Journal of Sociology 8.4 (Dec. 1957): 319.
36
Mayer, “Associations in Fiji Indian Rural Society,” 104.
37
Mayer, “Associations in Fiji Indian Rural Society,” 104.
38
Hayden, “Turn-Taking, Overlap, and the Task at Hand,” 261.
39
Mayer, “Factions in Indian and Overseas Indian Societies,” 319.
40
See Isireli T. Fa, “Customary Land Rights over Native Land in Fiji: An analysis of the legal status of customary
land rights in the Fijian courts,” (L.L.M. thesis, University of Auckland, 1989).

8

affairs came out strongly in favour of using the traditional court system during a Commission of
Inquiry on the Courts.41
Current programmes within the prison system and elsewhere have been making use of the
traditional structure. “Sevusevu is used as a sacred way of beginning a conversation, a grounding
on which everything else must proceed.”42 “Framing issues in traditional ways is useful in
getting people to buy in. The NGO Coalition and Dialogue Fiji use this kind of approach.”43
Even proper judges of the Courts in Fiji use the traditional setting to gain buy-in. “I would come
into a courtroom to find a chair and table provided and everyone sitting on the floor. And so I
would push the table aside and sit on the floor myself, consulting the elders as I went along.”44
A similar story was echoed even by the Chief Justice of the Supreme Court.45
Today, customary law of any stripe is no longer formally recognized as a general source
of law by the constitution.46

The Constitution Amendment Act 1997 repealed the 1990

Constitution. The 1997 Amendment Act omits Section 100.3, which had appeared in the 1990
Constitution, and which read as follows: “Until such time as an Act of Parliament otherwise
provides, Fijian customary law shall have effect as part of the laws of Fiji.” Yet Section 195.2.e
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resolution in accordance with traditional Fijian processes.”47 However, since the abrogation of
the Constitution in 2009, all of this stands in question.
Commonalities
The literature surrounding customary practices identifies four characteristics that most have in
common:

The first is that customary practices are nearly always undocumented and

uncodified.48 The second is the “mix” of customary practices already at play at any given time,
blending together cultural, religious, social and other practices. The third is that customary
practices are “localized and particularistic... [taking on] different forms as dictated by ecological
factors, population density, political organization, economic relations, and so on.”49 Fourth, such
practices balanced the many interests and power dynamics that existed within the community.50
Fifth, there was often great importance placed on value consensus and social cohesion.51
A Penal Reform International report on informal justice systems in Sub-Saharan
Africa lists several strong points of such arrangements: They are accessible to local and
rural people in that their proceedings are carried out in the local language, within walking
distance, with simple procedures which do not require the services of a lawyer, and
without the delays associated with the formal system. In most cases, the type of justice
they offer—based on reconciliation, reparation, restoration and rehabilitation—is more
appropriate to people living in close-knit communities who must rely on continuous
social and economic cooperation with their neighbours… They help in educating all
members of the community as to the rules to be followed, the circumstances which may
lead to them being broken, and how ensuing conflict may be peacefully resolved. The
fact that they employ non-custodial sentences effectively reduces prison overcrowding,
may allow prison budget allocations to be diverted towards social development purposes,
47
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permits the offender to continue to contribute to the economy and to pay reparation to the
victim, and prevents the economic and social dislocation of the family.52
Between-Group Practices: Existing Synthetic Approaches
While the previous section described customary practices of justice and acknowledgement that
were used to ameliorate relations and deal with wrongs committed within a particular ethnic
group, which has normally been the case, there are a number of different examples in which
customary practices of justice and reconciliation are carried out between groups. In some cases,
the impetus for this between-group focus is grassroots and organic.
In Northern Uganda, for example, after a war between two ethnic groups, “revenge was
turned into reconciliation when the bending of the spears (gomo tong) ritual was performed. The
conflicting parties exchange their spears symbolising an end to the war or conflict.”53 Harlacher
et al. cite gomo tong as a “symbolic ceremony to mark the end of a war or bloody conflict
between different Acholi clans or chiefdoms, or between Acholi and neighbouring ethnic groups.
The ritual implied a vow by both sides evoking ‘the living dead’ and promising that such killings
would not be repeated. If one side did again lift a spear against the other without a very good—
and new—cause, the tip of the spear would turn back against the aggressor.”54 Ladit Arweny,
one of the participants in a landmark 1986 gomo tong, recorded a specific case: “Acholi
traditional Chiefs and Elders initiated reconciliation with the people of West Nile and peaceful
reconciliation was performed on the 11th February 1986 in Palero some 26 miles north of Gulu
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in Acholiland. From that time there would be no war or fighting between Acholi and Madi,
Kakwa, Lugbara or Alur of West Nile.”55
A similar ceremony, amelokwit, took place between the Iteso and the Karamojong in
2004.56 Since that time, a number of activities have been carried out to continue the spirit of
reconciliation that was inspired in the amelokwit.
Joint activities between Teso and Karamoja are being championed to address the
challenges of cattle rustling. Cattle rustling has kept interaction between the Iteso and
Karimojong at bay. It has led to loss of life and sources of livelihood for the two peoples.
Joint activities are aimed at enhancing interaction, dialogue for peaceful co-existence... In
order to introduce and reinforce peace building in the planning, budgeting and
implementation processes at district level, [an indigenous NGO, Teso Initiative for
Peace] facilitated the formation of District Peace Monitors Committee in the 8
neighbouring districts affected by cattle rustling... 38 people have been trained so far in
Early Warning Systems and Early Response Actions.57
Other activities used to undergird the amelokwit include cultural music festivals on peace with
Iteso and Karimojong, dialogue meetings between leaders in the bordering sub-counties, and
exchange visits between children in school and women within Teso and between Teso and
Karamoja. Income-generating projects including a Teso-Karamoja joint cassava multiplication
farm of 36 acres, joint dam rehabilitation and de-silting, and a resettlement process, have been
put in place.58
In other cases, however, the impetus for the carrying out of between-group practices is
somehow superimposed59 onto relations between the two groups. The gacaca courts in postgenocide Rwanda, mediating between Hutu and Tutsi, provide a useful example. “The Rwandan
government revitalized a traditional mechanism for seeking justice: the Gacaca system[, w]ith its
55
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rules adjusted to the twenty-first century’s requirements and the specific postgenocidal
context.”60
From mid-1997, senior Rwandans began thinking about innovative ways of dealing with
this challenge. Out of these discussions grew the idea of transforming a traditional
Rwandan community based conflict resolution mechanism called gacaca into a tool for
judging those accused of participation in the genocide and the massacres. This system
[was] labelled the “modernized gacaca” and constitutes an unprecedented legal–social
experiment in its size and scope... Throughout the country gacaca tribunals [were]
created composed of persons of integrity elected by the inhabitants of cells, sectors,
districts and provinces. Each prisoner (except those accused of category I crimes) [was]
brought before the tribunal in the community where he or she [was] alleged to have
committed a crime. The entire community [was meant to be] present and act as a
“general assembly”, discussing the alleged act or acts, providing testimony and countertestimony, argument and counterargument. The community elect[ed] among those
present 19 people to constitute the bench. These people [were to have been] of high
moral standing, non-partisan and not related to those accused.61
Time Does Not Stand Still
It is clear that institutions change over time.62 “Human communities are living things that
continue to change; while there may be a concept of the ‘traditional Indian’... no such being has
ever existed. All along there have been changes.”63 “Social change is the alteration of social
interactions, institutions, stratification systems, and the elements of culture over time.”64 Like
any social practice located in the sphere of actions that is governed by human activity, it is to be
expected that social customs will become modified as those actions that inform them also
become altered.
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And so, like all institutions, traditional practices of acknowledgement and justice have
also changed. In some instances, these traditions have continued without interruption over time,
but have gradually been adapted. Traditional values and teachings continue to inform the ritual
of such practices. This is certainly the case with the Ugandan and Fijian mechanisms outlined
above, both within and between groups. As such, these customs look very similar to the kinds of
mechanisms that are understood to have existed in pre-Western societies. In many cases, these
mechanisms have also been formalized, in that their proceedings are regularized and carried out
according to pre-arranged and codified rules.
The gacaca courts in Rwanda are different. They are a newly-constituted practice that
has been constructed in the manner of a collection of traditional practices which had ceased to
exist for a period of years, and that now carry the same, traditional name. Similarly, traditional
elders courts that operate in aboriginal communities across Canada65 and Navajo Courts that
have been (re)created in the United States66 mimic those traditional practices that used to exist.
They are modeled on old institutions, with changes made to make them relevant to contemporary
circumstances. In this way, they are “neo-traditional” institutions.67
Zartman notes that:
the task of distinguishing the new from the known raises its own inherent problems of
terminology. Most open to discussion is the notion of tradition itself, a term that has
occasioned vast discussions and inspired great ambiguity... Conflict management
practices are considered traditional if they have been practiced for an extended period
and have evolved within African societies rather than being the product of external
importation. Tradition continues to exist, even in the contemporary—or modern—
period... it is quite another matter to revive practices from history that have fallen into
disuse and therefore would have to be readjusted and refurbished to fit into a modern
65
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context. At the same time, tradition is likely to have been updated, adjusted, and opened
to new accretions in order to stay alive through changing times. Traditional does not
mean unaltered or archaic.68

The Possibility for Synthetic (Neo-Traditional) Practices of Justice and Acknowledgement
In plural69 societies where there has been conflict between different ethnic groups, and where
customary practices of justice and acknowledgement are in use, it is not often the case that those
customary practices of justice and acknowledgement will rightfully or necessarily apply to the
resolution of conflict between those groups—even if customary practices might well be used to
resolve within-group conflict. For example the veisorosorovi in Fiji is completely foreign to
Fijians of Indian descent, as the panchayat is to Fijians of ethnic descent. Likewise, Aboriginal
healing circles and elders’ courts are not at all understood by Canadians of European descent.
Canadians of Aboriginal descent, as the New Zealanders of Aboriginal descent, in contrast, feel
uncomfortable with the European-based court systems.70
With all of this lack of understanding and cultural specificity, the possibility for the
creation of a synthetic between-group practice of justice and acknowledgement needs to be
considered. The use of the word “synthetic” here refers to a process which is “not natural or
genuine; artificial or contrived.”71

That is, I want to argue that “traditional” processes of

acknowledgement and justice between groups could, in fact, be made up.
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The question of how to merge different strategies is not a problem that is unique for
Third World countries in general, or African post-conflict societies in particular. The
search in Western Europe and North America for a justice mechanism that can
complement a purely punitive approach has generated renewed interest in traditional nonstate systems of dealing with crime. In Australia, New Zealand, Canada and the United
States traditional justice systems belong to the aboriginal heritage and have recently been
revived. Interest in restorative justice programmes is on the rise in other Western
countries but this is based more on progressive contemporary philosophies of justice than
on a forgotten local tradition. One example is victim–offender reconciliation
programmes. That formula has been used predominantly to handle fairly minor crimes,
although initiatives in conflict contexts such as Northern Ireland have tried to extend the
concept.72
Osaghae argues that the explicit use of customary practices in modern situations is
important for two reasons: One is that their use will mitigate perceptions of what he calls
“anticolonial and anti-imperialist elites... reinforced by the larger context... imposed by Western
countries and other multilateral organizations.”73

The second is that “the incorporation of

traditional systems not only helps to contextualize conflict management but also facilitates the
participation of local peoples who are usually left out.”74
People in a homogenous society are more confident that they are familiar with the
customs of their society than people in a diverse, multicultural society can be.75 Yet, as Lawson
establishes, “unity and consensus can be achieved despite social or cultural dissocation between
groups.”76 That is, distinct groups within a plural society can find common ground. “Locals
with shared traditional, reconciliatory and justice sensibilities might mediate fertile new
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hybrids.”77 This assumes, of course, that cross-cutting associations between the two disparate
groups can and do occur—as is the case between the Iteso and Karamojong, as detailed above.78
For example, across much of southern and western Uganda, the exchange of dried coffee
beans, eaten together, symbolizes that an acknowledgement of past wrong-doing has taken place,
and solidifies the two parties coming together again.

Similarly, in Northern Uganda, the

preparation, exchange, and eating of goat in the mato oput ceremony likewise symbolizes that an
acknowledgement of past wrong-doing has taken place, and solidifies the togetherness of the two
parties.79 Many of the rituals and cultural practices surrounding acknowledgement and justice in
Uganda are cemented by partaking in a common meal, or in eating together. Even some
Christian and other religious leaders who might oppose the use of customary practices because of
their link with animistic or other traditional practices are inclined toward the practice of eating
together, and equate it with the practice of Holy Communion.80 This is an example of a cultural
practice that symbolizes the same thing across ethnic cultures, albeit with variation, and which
might usefully be employed in thinking about those “shared traditional, reconciliatory and justice
sensibilities” discussed by Braithewaite, above.81
Hobsbawm contends that “any social practice that needs to be carried out repeatedly will
tend, for convenience and efficiency, to develop a set of such conventions and routines, which
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may de facto or de jure formalize for the purposes of imparting the practice to new
practitioners.”82

He emphasizes: “Inventing tradition is a process of formalization and

ritualization, characterized by reference to the past, if only by imposing repetition. We should
expect [the invention of tradition] to occur more frequently when a rapid transformation of
society weakens or destroys the social patterns for which ‘old’ traditions had been designed,
producing new ones to which they were not applicable, or when such old traditions and their
institutional carriers and promulgators no longer prove sufficiently adaptable and flexible, or are
otherwise eliminated.”83
According to Hobsbawm, invented traditions seem to belong to three overlapping types:
a) those establishing or symbolizing social cohesion or the membership of groups, real or
artificial communities,
b) those establishing or legitimizing institutions, status or relations of authority, and
c) those whose main purpose was socialization, the inculcation of beliefs, value system
and conventions of behaviour.84
There are many ways to approach the creation of synthetic practices.

Blagg and

Braithewaite caution against appropriating indigenous custom “to a western project... putting
indigenous ideas into foreign contexts where it is detached from the cultural moorings that give
the indigenous project point and purpose.”85 But, as Hobsbawm notes, “[s]ometimes, new
traditions could be readily grafted on old ones, sometimes they could be devised by borrowing
from the well-supplied warehouses of official ritual, symbolism and moral exhortation.”86 The
specificity of [approaches] is the use of ritualistic ingredients.87 It is clear that communities need
to capitalize on those shared understandings and cultural mores that do exist. “Those who
82
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participated in the [truth commissions in Uganda and Haiti, for example,] felt uneasy about
coming forward, as experience had taught the victims of past crimes to distrust such ‘official’
bodies,” which had little or no cultural significance.88
Putting in place an “acceptable cross-cultural synthesis of [the Indigenous Fijian]
reconciliation model,” then, seems a possibility.89 Ratuva claims that “these same principles can
be re-designed and used as a basis for conflict resolution at the national level.”90 He argues that
the traditional Indigenous Fijian model has a number of strengths, including its maleability,
depending on the circumstances in which it is constituted; its traditional use in communal
conflict resolution; and its utility in transforming relationships.91 In the Fijian case, therefore,
Ratuva argues that there is good reason to consider using “tried and true” practices—or at least
those practices that have some resemblance to those traditions that people will understand.
Ratuva suggests four practical measures for consideration, which might easily applied
when considering how to build a synthetic practice of justice and acknowledgement: First,
Ratuva recommends that the customary practices of each of the two or more ethnic groups in
question must be examined, and then each of the groups needs to be persuaded to see each
other’s practices as having value.92 “This,” he says, “is to ensure a cross-cultural synthesis of
peace-building mechanisms as a way of providing assurance and a sense of ‘ownership’ for
different ethnic groups. The... model should be ‘negotiated’ rather than imposed in order for it to
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work in such a context.”93 Ratuva is clear that applying such principles cross-culturally will be
difficult, yet he argues that it is both possible and holds clear promise.
Second, Ratuva argues that the process is meant to apply only to mediation between
groups, and not individuals. He further contends that the synthetic approach could be used at any
level of society, from local and grassroots to the regional level. Third, he argues that the model
could be useful in transforming relationships around questions of legitimacy, institutionalized
conflict, and cultural discourse. Fourth, Ratuva states that the “model is largely for addressing
fractured relationships and may be less effective in dealing with the deeper roots of some
problems such as socio-economic distribution. In this case, the... model could be used as a
supplementary process to complement redistributive strategies such as affirmative action.”94
There is some precedent for this kind of synthesis. “Even at the national level, attempts
have been made in some countries to entrench ‘traditional’ ways.”95

For example, the

International Criminal Division (formerly the War Crimes Division) of the High Court of
Uganda The Government of Uganda, through its Justice, Law and Order Sector Transitional
Justice Working Group, has been trying to determine the modalities of the inclusion of
customary practices of justice and acknowledgement within the International Criminal Division
of the High Court and elsewhere.96 That is, customary practices might soon be employed within
the formalized, Western criminal justice system—a distinct hybridity that has not been seen
before.
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Problems to be Addressed
Still, concerns are often raised about the synthetic production of customary practices of
acknowledgement and justice between groups—and about the use of anything resembling
“customary” practices at all. Two of these are discussed below.
Codification
The first of these deals with the issue of codification. This concern arises, particularly in regard
to the creation of synthetic practices, because there are a great many modalities to be worked out.
And there may well be discrepancies in understanding between those in different ethnic groups
about meaning and requirement, which would not necessarily exist within ethnic groups. Many
argue that their maleability makes customary practices so valuable.97 As noted above, Osaghae
considers the ability of customary practices to change and to be “socio-culturally responsive” a
cross-cutting characteristic of traditional practices.98

Zorn and Corrin Care note that “a

codification freezes rules as they were at the moment they were written, and they lose the
essence of custom, which is that it is unwritten and changes all the time, as the culture of which
it is an expression changes or simply to accommodate the needs of the parties.”99 “Custom exists
as behaviour. Reduced to a written rule of law, it becomes something other than what it was.”100
The challenge, of course, is that when things aren’t written down, its meaning and/or
procedure may become clouded over time.

And while that might be acceptable within a

particular ethnic group, where there is to a large extent a common understanding, this is not
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always the case in between-group situations. This represents a difficulty, and one which must be
seriously considered before embarking on a new program of “invented” customary practice.
Authenticity
A second concern often raised by scholars and practitioners of customary practices of
acknowledgement and justice is the question of authenticity. “It is clear that African traditional
conflict management techniques depend to a large extent on the existence of a community of
relationships and values to which they can refer and that provide the context for their
operations.”101 “It has often been noted... that African traditional methods essentially focused on
intracommunity conflict and worked because of the support given to them by the community.”102
And so just how communities with different contextual understandings and values to
which they can refer, face a conundrum. These may be variations in substance, interpretation,
and form. And, while there may indeed be difficulty in groups coming together, at least initially,
over form and interpretation of core concepts and “substantive” principles, it must be
emphasized that there is generally going to be agreement between groups on what those core
concepts, themselves, are103—which will provide some common basis of understanding as the
discussion then moves into how to interpret those sentiments in a practical way, and then how to
implement them within the affected communities.
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Power
As I have written elsewhere, customary practices of justice and acknowledgement are vulnerable
to the abuse of power. They are sometimes carried out by individuals who, although at first
glance, appear to be the justifiable wielders of power, may, in fact, be abusing this power. And
so we need to be very careful to understand the power dynamics at play behind and within these
traditional practices of acknowledgement and justice—particularly in situations where practices
are not written down, and not regulated, even if they are subject to rules like human rights
declarations and so on—and not to promote the abuse of power. Mechanisms of justice adopted
within larger strategies of transitional justice must be fair. They must be equal. They must be
transparent. And they must be universal. Any position or mechanism that abuses power—
whether by unauthorized appointment or by reaping an undeserved privilege—is illegitimate.
These abuses must not be allowed to persist. And the privileging of these mechanisms over
others within a transitional context is simply wrong-headed.104
Conclusions
The utility of customary practices of acknowledgement and justice within communities has been
established elsewhere. It is clear that their outcomes are important, and that communities trust in
and rely on such practices. But, little is known about how these same principles might be used in
ameliorating difficult relationships between ethnic groups. The consideration of what betweengroup practices might look like, and how and why they should be employed, is critical for the
“buy-in” of individuals and groups at the local, regional, and state levels—particularly in plural
societies where culturally distinct groups have been at odds.
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The invention of these practices, however, is slightly more controversial.
invented past be regarded as traditional?

Can an

The answer, even from the perspective of the

“invention of tradition” school championed by Terence Ranger, is yes. Hobsbawm states, “the
object and characteristic of ‘traditions’ including invented ones, is invariance.”105 Traditions are
relatively more enduring and resistant to change.106 “Mobilizing aspects of local culture as
means of addressing conflict is an important dimension” of any practice of conflict resolution,
including acknowledgement and justice.107 This is as true of within-group practices as it is of
practices employed to ameliorate division between groups.
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